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The principle that taxes may be justified under the federal taxing power only if their primary purpose is the production of revenue has been invoked on several occasions to invalidate legislation. If some other purpose is found primarily responsible for the imposition of a particular federal tax, and if that purpose is beyond the power of Congress to effectuate per se, the tax is unconstitutional. E.g., Child Labor Tan Case, 259 U.S. 20 (1922) (tax upon persons employing children under sixteen years of age in industries outside the purview of interstate commerce) ; United States v. Constantine, 296 U.S. 287 (1935) (excise tax upon occupation of engaging in liquor business within states in violation of state law) ; United States v. Butler, 297 U.S. 1 (1936) (tax upon processors of basic agricultural commodities).
If, however, an activity taxed falls under permissible Congressional regulation, tax measures have been sustained even though their revenue function has been unquestionably subordinate to their effectiveness as control devices. See Mulford v. Smith, 307 U.S. 38 (1939) (sustaining the validity of a penalty provision in the Agricultural Adjustment Act of 1938, applicable to the market price of all tobacco sold by a farmer in excess of his penditures.
3 But the burgeoning of a currently estimated national debt of $259,000,000,000, 4 precipitated by depression recovery measuress and spurred 110, 142, 299, 399,426,475 (1909) .
The income tax first appeared as a source of federal revenue in 1861, 12 StAT. 309 (1861) (3% levy on all United States residents with net income above S00), as amended, 12 STAT. 473 (1862) 1946-47 (1946) 49 (national income figures, 1909-27), 286 (federal expenditures, 1913-46) 4. For significant points in the accelerated growth of the national debt during the last three decades, see 93 Cong. Rec. 10788 (Nov. 20, 1947) . For more detailed chronological data since 1919, compiled from Treasury Department Reports, see 93 Cong. Rec. A4375 (Aug. 15, 1947) .
5. For a breakdown of federal expenditures during the thirties, see SzccnsAn-oF THE TRFASuRY, ANNUAL REPoar 454 (1941) . On the recovery program of the Roosevelt administration, see BUEHLE , PU BLIc FINANCE 65-71 (1936); HANSL, YEAnS OF PLUN-by war expenditures, 6 has been accompanied by an enormous expansion in both the incidence and degree of taxation. A taxing power so extensively exercised, economists agree, exerts in fact far-reaching economic effects upon business conditions. 7 And with the establishment in 1939 of the Division of Tax Research of the Treasury Department to investigate the economic aspects of federal taxes as a basis for legislative recommendations, 8 the position of modern economists has received official recognition. Once a taxation theory of "economic neutrality" is discarded, it is apparent that taxes must either be consciously directed toward "economic consistency"' 10 or be permitted to modify the national economy at haphazard. By the Employment Act of 1946,11 pledging the Federal Government "to promote maximum employment, production, and purchasing power," "in a manner calculated to foster and promote free competitive enterprise, ' 370-1 (1946) .
7. Shultz, Regulatory Taxes, 17 TAXES 515, 517 (1939) , epitomizes the modern economist's point of view: "A pure tax, one that produces revenue without in any way altering the economic order, is a figment of the fiscal theorists' imagination." For discussions of economic aspects in taxation, see ANDERSON, TAXATION, RECOVERY, AND DE- (Postwar Economic Studies No. 1, 1945) .
8. Upon request, the Division of Tax Research provides information on aspects of taxation and tax policy for the use of the House Ways and Means Committee, the Senate Committee on Finance, the Joint Committee on Internal Revenue Taxation, and federal administrative and executive agencies. See Graske, Revising Tax Laws, 25 TAXES 205 (1947 REc. 8880 (1945) . But the House amendment tempered this responsibility only to the promotion of employment, production and purchasing power, on the theory that industry, agriculture and labor have joint obligations in removing the causes of unemployment. 91 CONG. R c. 12095 (1945) . The conference committee, which resolved the Act as finally passed, adopted substantially the view of the House, indicating in its report that "maximum", rather than "full", employment was to be the objective of cooperation among the Federal Government, "industry, agriculture, labor, (and] State and local governments." H. R. REP. No. 1520 , 79th Cong., 2d. Sess. (1946 .
Compare the White Paper on Employment Policy issued by the Churchill administra-seems inferentially at least to have committed itself to an economically-directed tax policy. (1947) .
15. "Maximum production", as urged in the Employment Act of 1946, has been defined as "that volume of production which the people of a country when given opportunity to apply their labor whenever they see fit and under efficient conditions of employment, will want to turn out before they prefer to turn their time to the enjoyment of leisure." Over a long period of years such a volume contemplates development and conservation of natural resources, adequate capital equipment, programs of job placement and labor training, and constantly improved technological processes. 2 Coucm. or EcoNoMIc ADvisERS, ANNUAL REPORT TO THE PRESIrNT 8 (1947). 16. Contrast the freedom of management permitted by federal tax measures with the direct intervention of government in enterprise illustrated by the National Industrial Recovery Act 48 STAT. 195 (1933) , as amended, 48 STAT. 1183 (1934) , 49 STAT. 375 (1935) ; the Emergency Price Control Act, 56 STAT. 23-37 (1942) , 50 U.S.C. Arp. § § 901-24 (Supp. 1946) ; and the progeny of federal economic agencies created under the War Powers Acts, 55 STAT. 838 (1941 838 ( ), 56 STAT. 176 (1942 , 50 U.S.C. App. § § 601-22, 631-45a (Supp. 1946) .
17. According to the Council of Economic Advisers, the Government accepted in the Employment Act of 1946 only "a complementary role in areas where, or in times when, private enterprise fails to provide adequate productive use of the Nation's re- 
THE IMPACT OF TAXES UPON THE BUSINESS CYCLE
In the current postwar period of record employment' s and production, 0 the immediate problem faced by any program designed to implement the national economic policy is to forestall substantial changes in prevailing economic conditions. It follows that the major objective of such a program today is minimization of the "business cycle." 20 The role assigned enlightened tax administration, then, would seem to be a share of responsibility in averting, in one instance, the idle production facilities, inactive labor forces, and low standards of living characteristic of depression periods; and, in another, the social disorders attendant upon unbridled inflation.
21
Analysis of the impact of taxes upon the business cycle is facilitated by 18. In June, 1947, civilian employment reached a record peak of more than 60 million. Unemployment averaged only 2.1 million for the entire year, thereby reaching "what is probably the practical minimum" for peacetime. THE ECONOMIC REPORT OF THE PPrsI-DENT 2, 11-12 (Jan. 14 ,1948 'N 191, 192 (1925) . An illuminating graphical presentation of the cyclical patterns in American business from 1790 to 1945 is contained in BORSODI, INFLA- TION IS COMING 20-3 (1945) .
Popular references have been made to the assignment given to the Council of Economic Advisers by the Employment Act of 1946 as the job of "taming the business cycle". The Council itself has declared that the Act was aimed at moderating the calamities of business depression. 1 CouNcIL OF ECONOmic ADVISERS, ANNUAL RErOI1.T TO THE PRESI- DENT 9 (1946) .
21. The threat of inflation may be more immediate today than the danger of recession. See THE ECONOMIC REPORT OF THE PRESIDENT 34-44 (Jan. 14, 1948 separating the aggregate economic process into three components: national product, n~ion-al iiwonw and notional spending. National product is customarily defined as the market value of the economic goods and services produced in a designated fiscal period. The term includes both consumption goods and services and investment goods; more specifically, it indicates the natural resources developed, the goods manufactured and the many services rendered in carrying on commerce.
22
National income, on the other hand, comprises the total payments for factor costs of current output. This concept measures, for example, the aggregate payments for raw materials, wages and salaries, rents, interest and profits.2 National product and national income, therefore, represent the obverse sides of the production process-value and ,cost.
24
As monetary equivalents of "production" and "purchasing power", national product and notional inconw constitute useful indices of the nation's progress toward two of the three objectives of the Employment Act of 1946. Barring a change in the value of money itself, the promotion of "maximum production" and "purchasing power" may then be recast as the promotion of max- Further difficulties arise from the expression of national product in gross or net terms. Although the gross figure can be determined with greater statistical accuracy, net national product remaining after the elimination of capital e.x musted in production indicates more clearly the increase in real product added by current output. HA:ssx;, EcONomic PoLIcy AND FuLL EMPLo'MENT 32 (1947) (1947) ; Umm STATs DEFT OF CoMMc CE, op. cit. mspra note 3, at 8. Total disposable income should be distinguished from the concept of national income. The former includes transfer payments which do not arise out of productive services (such as veterans' allowances, pensions, relief and social insurance payments) and excludes certain deductions from income arising out of productive services (such as contributions to social insurance funds, corporate income and excess profits taxes, and corporate net savings). The latter, however, has been descriptively limited to incomes "created" by suppliers of production factors. MorGANZ., op. cit. supra note 14, at 5-9.
24. Since net national product is expressed in market value and net national income in factor costs (Which include interest and profits but not taxes), statistical measurements of these components differ approximately by the indirect taxes paid by business. HANsMI, EcoN- 
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imum product and income. And realization of these objectives presupposes maximum employment and optimum use of labor, resources and technological skill. At the same time, a gradual increase in product and income, resulting from the gradual perfection in production techniques and the more efficient allocation of resources, can be expected even at a maximum level of employment. 25 Hence the composite goal of the Employment Act may be resolved as the attainment of expanding product and income without a rise in prices and corresponding decline in monetary values.
National income is either consumed, saved or paid to the government in taxes.
26 Consumption expenditures represent private spending for consumer goods and services, 27 leaving savings as the residuum of income neither spent on consumption nor transferred in the form of taxes. The amount of consumption expenditures in any income period depends upon the propensity to consume which can be translated effectively into purchases.
28 Savings provides the primary source of investment expenditures, or private spending for goods to be utilized in further production-But since the amount of investment expenditures in any income period depends upon the over-all attractiveness of risk-taking rather than merely the supply of savings,3 0 these expendi- REv. 22, 49 (1942) . 29. Investment expenditures have been described as "a form of outlay directed not to goods or services desired for their own sake (for immediate enjoyment), but to goods and services desired as the means to producing other goods and services," e.g., spending for manufacturing plants and equipment, transportation facilities, and materials to be used in production. BEVERIDGE, op. cit. supra note 27, at 405. Investment expenditures thus denote purchases of producers' and consumers' capital goods, as distinguished from the popular notion of monetary investment-the purchase of stocks and bonds which may not lead to any increase in production of goods and services. MORGAN, Op. cit. supra note 14, at 101.
30. The "attractiveness of risk-taking" to individuals is composed both of expected profits and of the human satisfaction which entrepreneurs derive from the development of tures in one period may be either greater or less than savings in the previous period if, in one instance, they are made from borrowed funds in excess of savings or if, in another instance, savings are not fully utilized. Gonmunen expenditures may be likened to either consumption expenditures or investment expenditures according to the kind of goods or services purchased with public funds.
3 ' Consumption and investmwnt, as distinguished from consumption expenditures and investment expenditures, constitute the value of national product consumed and not consumed immediately.
Since income today originates in yesterday's spending, the business cycle is predominantly a phenomenon of the spending process. 32 Modern economists associate recessional and inflationary trends with changes in the flow of income into consumption, savings and tax channels and in the disposition of this income within each channel by consumers, investors and government.
33 Though the emphasis of such explanations may differ, all seem to proceed from the same pattern of reasoning. Given a national income and product in year one, this income and product may either rise or fall in year two depending upon the total amount of consumption expenditures, investment expenditures and government expenditures in the second period. National income and product, therefore, vary with changes in consumption expenditures from one period to another, -with changes in the relation of investment expenditures to savings of the preceding period, and with changes in the relation of government expenditures to tax revenues of the preceding period. Deflation, a fall in income, is the result of spending less than the national income for combined consumption, investment and government projects. 
33.
Economic views on the causes of cyclical "crises" in business fall into three groups: (1) the undersaving-overinvestment theory; (2) the oversaving-underinvestment theory; (3) 
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versely, is the result of spending in excess of current national income. This excess of spending may itself result from the creation of new money or credit, the release or purchasing power accumulated from prior periods, or an unusually rapid turnover of funds. 85 To the extent that current production can be sufficiently expanded to absorb the demand, prices of the prior period need not rise; beyond that point inflation must be reflected in an increasing cost of living. A variation in incentives to private consumption and investment expenditures, then, would seem to be the office of any economic device seeking reduction of cyclical fluctuations.
The choice between promoting consumption or investment involves basically the problem of how best to promote the economic progress of the nation. Since a rising standard of living requires the improvement of means of production and allocation of resources, rather than total consumption of current production, incentives to either investment expenditures or consumption expenditures must be addressed to maintaining the rate of capital growth which the society as a whole can accept as an optimum-a rate which does not, on the one hand, impose unduly burdensome restrictions on consumption, nor, on the other, materially slow down the rate of increase in real incomes.
But a long range solution to the problem of raising the standard of living is not inconsistent with, and may depend upon, an answer to the problem of cyclical control. Compensatory government fiscal policy has been the device most frequently suggested for the latter role. 30 More specifically, variation in government expenditures alone, tax revenue remaining constant or varying less than expenditures, has been prescribed to offset underspending and overspending by private consumers and investors. Because of the predominance of depression problems in American commercial history, this remedy has been in-35. One of the primary factors responsible for the present inflationary trend in business has been the tendency to "dishoard" some $10 billion of money issued during the war in excess of the national needs for actual circulating media. See KurnT, PRIcES AND BUSINESS in 1947 BUSINESS in 11 et seq. (1946 . In March, 1947, the volume of money in circulation was estimated to be 75% of the total income, as compared with a usual ratio of less than 50%. Burgess, National Debt, Interest Rates and the Saver, Commercial and Financial Chronicle, March 13, 1947, § 1, p. 1374, col. 2-4. 36. The doctrine of government compensatory fiscal policy to combat cyclical unemployment takes its origin from the writings of Keynes. Keynes pointed out that control of an economy predicated on the laissez-faire theory that aberrational economic forces are automatically brought into line by the operation of the interest rate and the price mechanism has proved to be historically inadequate to forestall periods of extremes in business--either depressions or boom eras. To achieve an equilibrium among economic forces at a level of maximum employment, he proposed to supplement laissez-faire by government intervention in the economy in the form of 1) government spending; 2) control of the rate of interest; 3) and reduction in the inequality of incomes. Difference of opinion regarding the efficacy of deficit spending as a permanent recovery measure, however, arose out of the acute business recession in 1937. Some critics claim that the success of deficit spending as an interim economic measure is to be determined by the extent to which private business can maintain higher levels of production, income and employment when the "artificial" government stimulus is removed. Gnmu=Tr, op. (1938) . Accordingly, the sharp curtailment of economic activities in 1937 indicated to them the failure of the compensatory fiscal policy previously pursued. Private investment, they said, had not sufficiently rallied because of the impeding effect of large public expenditures, and therefore whatever recovery had been accomplished was a "consumption recovery," which collapsed when the government ceased to provide consumer funds. GnmERT, op. cit. 4upra, at 28; HANSEN, FULL R.Ec , y Oa STAGNATION? 274, 281 (1938) . Factually-supported dissents have been raised to this characterization of the recovery on the theory that the deficiency in private investment development was confined to long-term investment, such as permanent building and construction, for short-term investment, such as inventories, rose rapidly immediately before 1937. FrL-LNER, MONrARY POLICIES AND FULL EMPLOYMENT 35 (1946) ; Samuelson, stpra note 37.
But, regardless of the nature of the recovery, the contraction in investment which occurred in 1937 and the consequent drop in national production, income and employment have been attributed not as much to the shortcomings of deficit financing as to other forces, such as the initial impact of several concurrent administration policies which temporarily counteracted the incentive to investment e-xpenditure-e.g., enactment of the undistributed profits tax and regulatory laws for security markets. BUEHLER, THE U-DxsTnurn Pnorxrs Since government spending affects national spending merely to the extent that it differs from revenue receipts, however, it is the accompanying tax policy which resolves the net economic impact of government expenditures.
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A -variation in federal tax receipts, and therefore in government borrowing, may thus be utilized independently of federal expenditures to perform similar countercyclical functions.
41 Except in periods of severe financial distress when tax relief per se may be insufficient to compensate for the diminished expectations of future profits from investment, tax changes may well be preferred to a revision in expenditures. Urging business itself to dispel incipient recesshould not be condemned as a poor counter-cyclical weapon because of the unfavorable reaction of an investment market depressed by factors foreign to the spending program itself. For an exhaustive study of the causes and manifestations of the 1937 recession, see 1933-1938, 108, 112-5 (1940). 41. Tax adjustments intended to vary total private spending, as for example, to increase either private investment or consumption expenditures without a corresponding decrease in the other, can be accomplished only by varying total tax receipts. Unless the adjustment is confined solely to changing the ratio between investment and consumption expenditures, therefore, a variation in government borrowing is necessary. See GROVES, sions by freeing potential consumption and investment forces from tax burdens would seem more "calculated to foster and promote free competitive enterprise" than government subsidies and public works. In like manner, withdrawing inflationary sources of spending from consumers and investors would seem preferable to government price ceilings as a means of checking a rise in the cost of living.
There are limits, nevertheless, to a compensatory expenditure or tax program. Since the "compensatory" feature of such a program lies in supplementing or counteracting national spending, rather than in balancing annual deficits and surpluses, 4 2 and since anti-depressional revenue deficits have in fact considerably outweighed anti-inflationary or prosperity surpluses, 4 3 the long run usefulness of government fiscal policy seems to be circumscribed by a practical limit of the public debt. .tpra note 1, at 76-8. Short of the outside limit at which current taxation cannot meet interest payments, there is little agreement among economists as to the permissible size of the public debt, although the great majority seem to agree that this figure must be determined relative to the size and distribution of the national income. GRovEs, FINANCING GovErNMENT 544 (1945) ; HANSEN, FISCAL POLICY AND BUSncESS CYCLES 168 et seq. (1941) ; NEwcomxxn, op. cit. supra note 1, at 77. The basis of disagreement, where substantial, seems to be the stand taken toward an increased direct participation by government in enterprise. N%,-COMET, op. cit. supra note 1, at 76, 78-9. Experience in foreign countries has indicated that THE YALE LAW JOURNAL program of indefinite duration, therefore, must take into account not only the net government contribution to national spending but also the net government receipt of revenue so that the debt will always remain easily serviceable by current taxation.
CYCLICAL ADAPTABILITY OF THE INCOME TAX Assuning that some revision of the federal tax system to facilitate cyclical control is desirable in the light of a declared national economic policy, it does not seem necessary to utilize all federal taxes in such a program. Several features qualify the income tax as best adapted for stimulating or curbing discordant consumption and investment tendencies.
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Of primary importance is the automatic adjustability to cyclical needs which income tax yields have displayed in the past-diminishing more perceptibly in depression and increasing more heavily in prosperous years than other tax yields.
4 8 This elasticity of return accompanying fairly stable government exa debt equal to twice the national income can be easily serviced by current taxation, and thus does not add to costs of production;' 9 it exerts a less complex effect on national spending than other taxes. The impact of these other taxes can be determined only by tracing increased costs through the pricing process to consumers and investors, whereas the impact of the income tax falls directly on the consumption and investment expenditures of the corporation or individual on whom it is levied. What revision is necessary then to conform the federal income tax system to a countercyclical program? Exactly what amendments can be devised in combination with other countercyclical measures to maintain national spending at a point consonant with maximum employment, production and purchasing power? The answer, of course, must depend upon the effect of particular elements in the personal and corporate income taxes on consumption and investment expenditures.
The influence of the personal income tax upon total national spending is primarily determined by the breadth of base, on the one hand, and the progression of surtax rate, on the other. The former, for instance, has been shown statistically to coincide closely with national consumption expenditures because of the concentration of potential purchasing power among consumers in the lower income brackets.5 0 Increasing the supply of funds available to these consumers by raising the normal tax exemption tends to increase consumption and subsequent national income;51 conversely, decreasing the exemption would tend to reduce excessive inflationary consumption expenditures. in consumption may, through the medium of profits, also affect the propensity to invest in a later period. But, in the light of changing economic conditions, any permanent alteration in the normal tax exemption would seem as ineffective to accomplish cyclical control as none at all. Just as breadth of the tax base corresponds to national consumption expenditures, it would seem' that precipitousness of the surtax rate should bear directly upon total investment expenditures. Indeed, this would be true if the profits of investment were distributed to individuals upon whom the surtax is levied. In recent years, however, individual stockholders have received less than half of corporate profits after taxes,5 3 the undistributed portion being reinvested by corporations and subjected, not to the high personal surtax,5 but to the lower capital gains tax upon the profits realized when corporate stock changes hands.55 Although section 102 of the Internal Revenue Code is designed to close this loophole in the personal surtax by penalizing an "unreasonable" accumulation of surplus," 0 it does not reach profits retained for the needs of a business.5 7 Yet, to the extent the personal surtax is not avoided, the progressive absorption of individual savings which it accomplishes affects both the supply of investment capital 5 s and, perhaps more sig- Section 102(c), 60 HARv. L. REv. 1282 (1947 Note, 57 YALE L.J. 474 (1948) . A collateral effect of § 102, combined with high personal surtax rates, may be to encourage corporations to make investment expenditures classifiable in the eyes of the Commissioner of Internal Revenue as legitimate business expansion.
58. Since savings form a residuum in the higher income classes after consumption nificantly, the propensity to invest. For the willingness of private investors to put their own savings into risk ventures and of entrepreneurs to "invest" their personal endeavors and the savings of others5 9 in the productive process depends at least in part upon the retainable profits accruing therefrom 0 0 Hence mitigation of tax rates upon middle and upper income groups, insofar as they would apply to profits passed on to individual stockholders, would encourage individual investment expenditures and effort and tend to increase the national product and income. Or inflationary overspending by individuals for capital goods could be discouraged by an increased surtax rate. In either case subsequent consumption would also be ultimately affected. Again, however, the precise determination of a desirable and effective surtax rate must depend upon the economic "state of the nation."
In addition to variations in base and rate, exemptions, deductions and special rate provisions determining computation of the personal income tax may affect the balance between consumption and investment expenditures. For example, exclusion from gross income of federal pension allowances to veterans 61 and social security benefits 2 deduction from adjusted gross income of state and local sales taxes, 63 and perhaps deduction of a limited amount of medical and dental expenses," principally affect consumption expenditures. In like manner, the exemption of interest on state, municipal and certain outexpenditures and taxes have been subtracted from income, changes in tax rates applying to these incomes affect savings, and thus investment expenditures, more than consumption expenditures. COLm AND TARAsov, op. cit. supra note 50, at 33. 59. Although a substantial amount of individual savings is directly invested, a larger proportion is deposited in banks or paid to insurance companies and then finally invested by entrepreneurial interests through these financial institutions. (Postwar Economic Studies No. 3, 1945 ). An investment which is especially risky, but which may return gain sufficient to raise an individual's taxable income several brackets, will be seriously discouraged by a high income tax.
Bronfenbrenner, Diminishing Returns in Federal Taxation, 50 J. PoL Eco:.. 699 (1942).
The "limit of taxation" is said to be reached when any further rise will deter the capitalist from making extra efforts to produce in larger quantities or in a more efficient manner. The thrust of "investor taxes" may be upon the composition as well as the quantum of national investment. Thus, through favorable tax treatment of interest earned from state and municipal bonds, savings may be channeled from investmentlin private business to investment in government projects.
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The corporate income tax 70 represents another device, with perhaps more limited possibilities, 71 for controlling national spending. Since the present tax cannot be shifted to the corporation's employees or consumers as a production cost, 72 despite occasional statements to the contrary, 7 3 its major impact in both base and rate seems to fall more on the side of savings than consumption expenditures. 74 For the profits of a corporation may be followed finally either to the stockholder-saver who receives dividends reduced by the amount of the corporate tax, or to the corporation itself which may retain part of its earned surplus for capital expansion or reinvestment for its stockholders.
Through the various provisions governing its computation, the corporate income tax may affect the quality as well as the quantity of investment expenditures. Such provisions as loss carry-over privileges 7 0 and depreciation sched- ules 76 exert a general effect on total investment much the same as cognate provisions in computing the personal income tax. And the mere existence of a corporate income tax in theory operates to some degree to direct investment into non-corporate forms.
7 7 In addition, permitting interest, but not dividends, as a business deduction, 7 for instance, tends to induce heavy corporate bond issues. The accrual of fixed interest charges on these bonds during recessional periods, according to many observers, contributes to the bankruptcies and reorganization which may well exert an adverse influence on production.
79
Advocates of recent tax proposals usually frame amendments to the Internal Revenue Code in terms of the effect of such amendments on either consumption or investment. Those favoring the encouragement of consumption expenditures generally seek to modify the rate or exemption on lower income groups. And pro-investment suggestions follow a similar, but rather more elaborate, pattern for the higher income groups-offering numerous special provisions designed to reduce the "confiscatory" or "prohibitive" tax burden on selected classes of savers who provide the funds for investment expendi- 76. Depreciation, including obsolescence, is now allowed only to the extent of a "reasonable" amount for "exhaustion, wear, and tear" of an asset. INT. Rnv. CoDo §23(1).
Liberalized permission to businesses to shorten the depreciable life of assets, thus decreasing the accounting profits and the size of income tax payments and encouraging rapid replacements of fixed equipment fully depreciated for tax purposes, has been advanced as a stimulus to investment expenditures. S 645 (1947) . 77. Because of its own progressive rates plus the added burden of a personal income tax on dividends distributed by a corporation, the federal tax on corporate income is dearly higher than the tax on income of unincorporated enterprise of analogous size. However, it is unlikely today, except perhaps in the cases of small enterprises, that the corporate tax per se is a significant incentive for transforming corporations into partnerships or other forms of unincorporated business organization. For use of the corporate form of business permits accumulation of earnings and avoidance of high surtax rates applicable to the earnings of unincorporated business. See notes 54, 55 and 57 supra. And other non-tax considerations, such as limited liability and absentee ownership, outweigh the tax disadvantage of the corporation. Even though many proponents of federal tax revision have recognized the economic utility of taxation, specific plans have been too short in range to provide countercyclical control. For in the main these proposals have been directed toward the mere attainment of maximum peacetime production, employment and purchasing power. It is clear, however, in view of the constantly changing economic forces other than taxation, that any permanent revision of the income tax or rate cannot maintain equilibrium among consumption, investment and savings once a desirable ratio is struck. Deliberate use -War Tax Plan and Risk Capital, N.Y. Times, Aug. 6, 1944, § 5, p. 1, col, 8;  id., Aug. 13, 1944, § 5, p. 1, col. 4. For excellent objective compilations of possible tax changes influencing both components of national spending, see Musgrave, Federal Tax Reform, in BOARD 15 (1945) .
Post
81. An unavoidable objection to the averaging device seems to be administrative difficulty involved in refunding overpayments. Also, since the base for an average must be fixed in the first year of payment, the taxpayer is often required to pay on a basis that later becomes unrepresentative of his income. See GROVES 22, 36-7 (Postwar Economic Studies No. 3, 1945) ; National Lawyers Guild, Committee on Taxation, snpra note 80. Safeguards would have to be provided under this proposal against splitting up of corporations to make use of multiple exemptions.
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[Vol. 57 : 1229 of this levy to implement the Employment Act of 1940 must presume flexibility at least in its rate and bases3-the elements which influence current national spending and subsequent national income most ascertainably. Moreover, the wide divergence of consumption and investment philosophies espoused in postwar tax programs points up the necessity for administration of a flexible tax system by an authority divorced from private interests and currently informed on national production, income and spending. Congress is the constitutionally appointed tax authority. Two features in the existing legislative process, however, militate strongly against direct Congressional supervision of a countercyclical tax program. First, before revenue legislation reaches statutory form today, it must undergo seriatim the advice of the Treasury Department, the President, the Ways and Means Committee of the House of Representatives, the Joint Committee on Internal Revenue Taxation of both houses, the Committee of the Whole House, the House, the Committee on Finance of the Senate, the Senate and the President again.l The prolonged time interval involved in such parliamentary procedure may well defeat a program in which speed is fundamental.
8 5 Second, even with the facilities of committee hearings and debates over pending tax bills, Congressmen with manifold duties of office cannot be expected to qualify as well as economic technicians in recognizing the symptoms of maladjustments in the flow of national income through the various institutions which may effectively narrow or enlarge it and in ordering appropriate compensatory relief.
Two substitutes may be suggested for avoiding the inexpediencies of present Congressional procedure. By the first, Congress could delegate a part of its tax power, the power to amend the income tax rate or base within fixed limits, to an administrative authority equipped with economic analysts and statistical fact-finding personnel." Flexibility should be confined within the limits of a basic tax structure of relatively stable rates and base in order to create confidence in businessmen for planning without the risk of sharp reversals in government tax policy. See Gcovs, PosTvAR TA.xATio;
A.xD EcoNomic PROGRESS 12, 361 (1946) 86. "Immense power, of course, resides in the employment of taxation avowedly for social ends. Normally, however, it suffers from an inability to provide flexibility of treatment and continuity of concern with given segments of our industrial civilization-at-taxing power but modify the income tax rate or base by some abbreviated procedure7 upon the recommendation of an advisory group of economists. Both methods possess the advantages of circumventing time lags fatal to the purpose of remedial tax measures and of affording economically sounder tax action. Although a degree of error in prediction of consequences would certainly obtain even in the recommendations of economists, mistakes would be readily correctible because of the "trial and error" permitted by flexible tax administration.
A delegated tax authority finds analogy in the Federal Reserve Act 8s and the Trade Agreements Act of 1934.8 9 Since 1913, the Board of Governors of the Federal Reserve System has occupied a kindred supervisory position in the field of banking. Through its power to influence the extension of credit by the banking system, 90 the Board of Governors controls to a considerable extent the national spending process and thus seeks to minimize inflationary or recessional business trends. 0 1 And, similarly, Congress has empowered the President, assisted by the fact-finding and recommendations of the Tariff Commistributes that characterize the administrative process." LANDIS, TnE AaDmISiTRATIV9 PROCESS 119-20 (1938 [Vol. 57 : 1229 sion, 9 2 to modify import-export duties9 3 for the purpose of expanding foreign markets for American products. In language resembling the policy declaration of the Employment Act of 1946, this delegation of tariff regulation was intended, inter alia, to help "in overcoming domestic unemployment and the present economic depression, [and] in increasing the purchasing power of the American public.'*4
Despite these analogies, however, delegation of the power to tax raises an important question of constitutionality and an even more serious problem of practicability.
Although the present judiciary is accustomed to administrative delegation,0 5 definitive standards must still be established governing the area of administrative action. 96 It would seem advisable in order to avoid constitutional hazards,
92.
The Tariff Commission is charged by statute with the investigation of the "fiscal and industrial effects of the customs laws of this country" for the information of the President, the House Ways and Means Committee, and the Senate Committee on Finance. 46 STAT. 698 (1930) (1934) . Where the courts have found it necessary to answer this argument in sustaining delegations, they have either declared the duties of the agency "quasi-legislative" in character or abandoned the doctrine of separation of powers and substituted instead a theory of checks and balances.
See, e.g., Ex parte Grossman, 267 U.S. 87, 119-20 (1925 therefore, not only that Congress enunciate the economic policy behind a partial delegation of tax direction, but also that such delegation be confined to specified variations in the income tax rate or base. And the issuance of these changes perhaps would need to be based upon specific conditions, such as, for example, the departure of national production and employment from some fixed high norm. On the basis of repeated decisions upholding other Congressional delegations,9 with few exceptions no longer controlling," 8 However, when the Supreme Court upheld the power of the Price Administrator to "stabilize prices and to prevent speculative, unwarranted, and abnormal increases in prices and rents," with no more definite standard for its discretion than consideration "so far as practicable" for prices prevailing between October 1-15, 1941, it seems permanently to have shed whatever non-delegable inhibitions were once in vogue. See Roberts, J., dissenting in Yakus v. United States, supra note 96, at 452: "Comparison of [the standards pre-Court could find in a delegation so qualified a sufficient standardization of administrative discretion."
But, even though delegation of other Congressional powers may be sustainable upon this basis, the power to tax may not be delegable at all. Several state courts, at least, for one reason or another, have declared invalid attempted delegations of the taxing power.' 00 While there are exceptions-for example, the power may usually be given to municipal corporations' 0 1 -this proposition must be accepted as prevailing judicial opinion and may be expected to obtain among legislators as well.
Perhaps this reluctance to permit the determination of tax rates by administrative bodies may be explained as the result of an identification of attitudes towards administrative tax direction with the historical fear of "taxation without representation."' 1 2 And it seems doubtful that the Fathers would have sanctioned this practice in drafting the Federal Constitution, which has, in turn, provided the model for many state constitutions. Yet it is not clear in just what respect a partial delegation of the taxing power would result in unrepresented taxation as long as Congress exercised continuing control over the administrative taxing authority. 10 3 nels, this advisory council could submit them to the Congressional Joint Committee of the Economic Report, 0 9 also established under the Act. Finally, the Committee could initiate in both houses simultaneously a joint resolution embracing the acceptable recommendations of the council. Frequently used for a mere expression of Congressional opinion, the joint resolution, capable of relatively quick enactment, would be a more appropriate vehicle for effectuating economic tax changes than the ordinary statute, even though it would still have to be approved by the President."' If a joint tax resolution were utilized only to change the rate or base of the income tax within defined limits, virtually the same result as independent administrative tax direction could be accomplished. Changes in the tax system principally qualitative in their effect upon national spending would be left to regular Congressional procedure. Time-consuming debate and the resolution of conflicting political issues would be reserved for consideration of the more basic and permanent changes in the tax structure. The more expeditious and less protracted procedure characteristic of the joint resolution would be protected to this extent from gradual disintegration under the pressure of diversely interested taxpayers. And the goal of a flexible countercyclical tax administration could be more nearly realized.
